
Securitisation 2006

Published by Global Legal Group with contributions from:

A practical insight to cross-border Securitisation Law

www.ICLG.co.uk

The International Comparative Legal Guide to:

Arendt & Medernach

Arias & Muñoz

Attorneys At Law Foigt & Partners/Regija Borenius

Baker & McKenzie

Borislav Boyanov & Co.

Brzobohatý Broz & Honsa

Bugge, Arentz-Hansen & Rasmussen

Caspi & Co.

Chapman Tripp

Cleary Gottlieb Steen & Hamilton LLP

Dillon Eustace

Pachiu & Associates

Philippi, Yrarrazaval, Pulido & Brunner

Porobija & Porobija

Roschier Holmberg, Attorneys Ltd.

Šelih & Partners

Slaughter and May

Stikeman Elliott LLP

Tods Murray LLP

Valko & Partners

Wardynski & Partners

Wilmington Trust

Dorda Brugger Jordis

Eiger Capital Limited

Freshfields Bruckhaus Deringer

Kim & Chang

Lejins, Torgans & Partners

Loyens & Loeff

Luiga Mody Hääl Borenius

Macchi di Cellere Gangemi

Mayer, Brown, Rowe & Maw LLP

Mourant du Feu & Jeune

Nishimura & Partners

v



www.ICLG.co.uk

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice.  Full legal advice should be taken from a qualified profes-
sional when dealing with specific situations.

Further copies of this book and others in the series can be ordered from the publisher priced at US$295.  Please call +44 20 7734 1120

Contributing Editor
Jason Kravitt of Mayer,
Brown, Rowe & Maw LLP

Marketing Manager
Oliver Smith

Production Manager
John Hutson

Cover Design
F&F Studio Design

Sub Editor
Isabel Tinsley

Editor
Penny Smale

Managing Editor
Alan Falach

Publisher
Richard Firth

Published by
Global Legal Group Ltd.
31 Sackville Street,
Mayfair, London 
W1S 3DZ, UK
Tel:  +44 20 7734 1120
Fax: +44 20 7734 6911
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

Printed by
William Clowes Ltd.
June 2006

Copyright © 2006
Global Legal Group Ltd.
All rights reserved
No photocopying

ISBN 1-904654-19-3
ISSN 1745-7661

The International Comparative Legal Guide to: Securitisation 2006

General Chapters:
1 Accounting Changes Shape Securitisation, Jason Kravitt, Mayer, Brown, Rowe & Maw LLP

2 Special Purpose Companies and their Importance within the Securitisation Markets, Mark Filer 
& Ruth Samson, Wilmington Trust

3 Synthetic CDOs: The Next Level, Randall Sandstrom, Rajiv Amlani & Leandros Kalisperas, 
Eiger Capital Limited

Country Question and Answer Chapters:
4 Austria Dorda Brugger Jordis, Tibor Varga & Felix Hörlsberger

5 Bulgaria Borislav Boyanov & Co., Borislav Boyanov

6 Canada Stikeman Elliott LLP, Mark McElheran & Sterling Dietze

7 Chile Philippi, Yrarrazaval, Pulido & Brunner, Alberto Pulido C. & Andrés Sanfuentes A.

8 Costa Rica Arias & Muñoz, Rodrigo Cordero & Roy Herrera

9 Croatia Porobija & Porobija, Zeljka Rostaš Blazekovic

10 Czech Republic Brzobohatý Broz & Honsa, Tomáš Otruba & Tomáš Sedlácek 

11 El Salvador Arias & Muñoz, Kenia Ruiz

12 England & Wales Slaughter and May, Sanjev Warna-kula-suriya & Adam Sanitt

13 Estonia Luiga Mody Hääl Borenius, Priit Pahapill & Kadri Jõgi

14 Finland Roschier Holmberg, Attorneys Ltd., Gunnar Westerlund & Dimitrios Himonas

15 France Freshfields Bruckhaus Deringer, Hervé Touraine & Fabrice Grillo

16 Germany Cleary Gottlieb Steen & Hamilton LLP, Werner Meier & Michael Kern

17 Guatemala Arias & Muñoz, Jorge Luis Arenales & Jose Augusto Toledo Cruz

18 Honduras Arias & Muñoz, Dennis Matamoros Batson

19 Hungary Oppenheim és Társai Freshfields Bruckhaus Deringer, Ottó Daróczi & Péter Havai 

20 Ireland Dillon Eustace, David Lawless & Conor Houlihan

21 Israel Caspi & Co., Norman Menachem Feder & Michal Hacker

22 Italy Macchi di Cellere Gangemi, Giuseppe Schiavello & Micol Mimun

23 Japan Nishimura & Partners, Masaru Ono & Aya Tokuyasu

24 Jersey Mourant du Feu & Jeune, Jonathan Walker & Liz Breen

25 Kazakhstan Baker & McKenzie, Alexander Korchagin & Igor Kolupayev

26 Korea Kim & Chang, Min Han & Chan-Moon Park

27 Latvia Lejins, Torgans & Partners, Dace Silava-Tomsone & Martins Aljens

28 Lithuania Attorneys at Law Foigt & Partners/Regija Borenius, Tomas Rymeikis &
Eugenijus Filonovas

29 Luxembourg Arendt & Medernach, Ari Gudmannsson

30 Netherlands Loyens & Loeff, Mariëtte van ‘t Westeinde & Peter ten Broeke

31 New Zealand Chapman Tripp, John Sproat & Dermot Ross

32 Nicaragua Arias & Muñoz, José Bernard Pallais H. & Gustavo-Adolfo Vargas R.

33 Nigeria Aluko & Oyebode, Kofo Dosekun & Oludare Senbore

34 Norway Bugge, Arentz-Hansen & Rasmussen, Finn Myhre

35 Poland Wardynski & Partners, Danuta Pajewska & Aldona Leszczynska

36 Romania Pachiu & Associates, Cristina Stamboli & Alexandru Lefter

37 Russia Baker & McKenzie, Vladimir Dragunov & Mikhail Turetsky

38 Scotland Tods Murray LLP, Hamish Patrick & Graham Burnside 

39 Slovakia Valko & Partners, Ernest Valko & Andrea Tomlainová

40 Slovenia Šelih & Partners, Nina Šelih & Boštjan Kavšek

41 Switzerland Lenz & Staehelin, François Rayroux & Beat Kühni

42 Ukraine Baker & McKenzie, Serhiy Chorny & Glib Bondar

43 USA Mayer, Brown, Rowe & Maw LLP, Robert Hugi & Kevin Hawken

v v

v



Chapter

Dorda Brugger Jordis

Austria

1 Choice of Law

1.1 If the seller and the debtors are resident in your
country, and the transactions giving rise to the
receivables and the payment of the receivables take
place in your country, can the seller and the debtor
choose a different country's law to govern the
receivable contract and the receivables?

It is a general principle of conflict law that the parties to a
receivable contract are permitted to choose the law
governing the contract.  However, if the receivable contract
is solely connected with one jurisdiction (considering in
particular the identity of the parties and the place of
performance), the mandatory provisions of Austrian law
have to be applied to the contract, irrespective of the choice
of law. 

1.2 If your country's law governs the receivables, and
the seller sells the receivables to a purchaser in
another country, can the seller and the purchaser
choose the law of the purchaser's country or a third
country to govern their sale agreement?  Conversely,
if another country's law governs the receivables, and
the seller is resident in your country, are there
circumstances where it would be beneficial to
choose the law of your country to govern the sale
agreement?

The parties have freedom of manoeuvre in so far as the
principles stated in questions 1.1. and 1.3. are concerned. 

1.3 In either of the cases described in question 1.2
above, will your country's laws apply to determine
(i) whether the sale of receivables is effective as
between the seller and the purchaser; (ii) whether
the sale is perfected; (iii) whether the sale is a true
sale; and/or (iv) whether the sale is effective and
enforceable against the debtors?

Under Austrian law a distinction must be made between the
contractual undertaking and the actual transfer in rem.
Concerning the contractual choice of law relating to the sale,
the abovementioned principles have to be considered (see
question 1.1).  In order to perfect the transfer the right in
rem, Austrian law has to be obeyed. 
With regard to receivables, different rules apply to true sales
and to creations of security interests: 

(a) Due to the fact that a true sale of receivables is
perfected by entering into a contract between the seller
and purchaser and that the law does not require any
specific perfection of the transfer (see question 3.1
below), the seller and purchaser may choose the
governing law (see question 1.1 above).  However, if
the sale is perfected by transferring an instrument (e.g.
a bill of exchange), this transfer is subject to Austrian
law in respect of the right in rem. 

(b) Creating security interests in accounts receivable is
subject to a special perfection provision.  Thus,
Austrian law in rem applies to this perfection (see
question 5.1 below).

2 Receivable Contracts

2.1 In order to create an enforceable debt obligation of
the debtor to the seller, (a) is it necessary that the
sales of goods or services are evidenced by a formal
receivable contract; (b) are invoices alone sufficient;
and (c) can a receivable "contract" be deemed to
exist as a result of historic relationships?

Generally speaking, receivable contracts may be entered into
without any formal requirements.  A written contract is,
however, useful in order to prove the sale.  An invoice may
only be used as evidence that a sale contract was concluded. 
A receivable contract cannot be deemed to exist as a result
of historic relationships.  Please note, however, that pursuant
to the General Civil Code (ABGB), a contract may be
concluded orally or even implicitly.

2.2 Can the seller sell a receivable (a) without the
debtor's consent if the receivable contract does not
prohibit assignment and does not expressly permit
assignment; (b) without the debtor's consent even if
the receivable contract expressly prohibits
assignment; or (c) without being liable to the debtor
for breach of contract even if the receivable contract
expressly prohibits assignment?

Under Austrian law a receivable can be freely sold and
assigned if the underlying agreement includes no
prohibition. 
Based on the "Zessionsrechts-Änderungsgesetz" which
became effective as of 1 June 2005, a company may validly
assign its receivables to a third party even if the underlying
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agreement between the company and its debtor contains a
clause of non-assignment.  The assigning company and the
debtor must qualify as entrepreneurs as defined in the
Austrian Consumer Protection Act, and the non-assignment
clause between the assignor and the company is required to
be made in relation to the parties' businesses
("unternehmerisches Geschäft").  Notwithstanding the
validity of such assignment, non-assignment clauses in
relation to money receivables between a creditor and debtor
are only valid provided that they are individually negotiated
and that they do not put the creditor at a gross disadvantage.
If receivables subject to a non-assignment clause are
assigned, the assignor - without prejudice to the validity of
such assignment - may incur liability for damages.
However, such damages may not be offset against the
assigned receivables.  Furthermore, the assignee will not be
liable for damages solely on the basis that the assignee knew
about the non-assignment clause. 

2.3 Do your country's laws (a) limit rates of interest on
consumer credit, loans or other kinds of receivables;
or (b) provide a statutory right to interest on late
payments?

There is no specific provision of law regulating permissible
rates of interest of consumer credits, loans or other kinds of
receivables, providing that such interest rates are not contra
bona mores (according to case law, interest rates of about
20% or more are regarded as being contra bona mores).  In
cases of late payments, the creditor is, under Austrian law,
entitled to claim interest on late payments.  If there has been
no contractual agreement on the rate of interest for late
payments, Austrian law provides a rate of 4% p.a.; for
contracts between entrepreneurs where the contract
constitutes a commercial transaction, the law provides for
8% above the base rate (which leads to an interest rate of
9,47% p.a. in the period January to June 2006).  Compound
interest (4%) may be charged upon the filing of a claim.

2.4 Where the receivables contract has been entered
into with the government or a government agency
are there different requirements and laws that apply
to the sale of receivables?

Generally speaking, there is no such law.  However, non-
assignment clauses between government entities
(“juristische Personen des öffentlichen Rechts”), including
related entities, and enterprises seeking for government aid
prohibit the assignment of receivables (sec 1396a ABGB).

3 Asset Sales

3.1 In your country what is necessary generally in order
for a seller to sell accounts receivable to a
purchaser?

The only requirement for an effective sale and assignment of
a receivable is a corresponding agreement between the seller
and the purchaser.  Such an agreement is not subject to a
specific form.  Further, it is not necessary to notify the debtor
for the sale and transfer to be effective.  However, before
being notified of the assignment the debtor is entitled to pay
its debt to the creditor who is known to him, with such

payment discharging the debtor.

3.2 What is required for the sale of accounts receivable
to be perfected against any later purchases of the
same accounts receivable from the seller?

If the seller sells the receivable several times, the purchaser
for whom the sale has first been perfected acquires first
rights, as the seller has then lost his right to the accounts
receivable and thus cannot validly sell/assign them anymore.
Acquisition in good faith is not possible (exceptions are
provided for fictitious transactions, bills of exchanges and
cheques). 
However, the debtor is protected if he has been notified of
the second sale only, as in this case, payment to the assumed
purchaser is deemed to be a discharge.  Thus, the "real"
purchaser is entitled to make a claim for unjust enrichment
and damages against the assumed purchaser.

3.3 What additional or different requirements for sale
and perfection apply to sales of promissory notes,
mortgage loans, consumer loans or marketable debt
securities?

In Austria, debt certificates (“Schuldscheine”) are
sometimes used as instruments that are similar to promissory
notes in other jurisdictions.  Debt certificates, which
evidence obligations resulting from a loan, are not securities.
No additional requirements apply to the assignment of debt
certificates, although in practice the purchaser requires the
seller to hand these over in connection with an assignment of
the related receivables.
Mortgage loans are the most frequent collateral in Austria.
A mortgage is registered in the land register in order to
secure the rank for the settlement of claims.  Basically, there
are two different types of mortgages: (i) a mortgage in the
actual amount of the debt, showing the applicable interest
rate; and (ii) the usual maximum amount mortgage
(“Höchstbetragshypothek”).  In case of the latter, only the
maximum amount of the mortgage (regularly including
certain anticipated amounts for interest and costs) is
registered in the land register.  Both mortgages are
accessory, i.e. they cannot be transferred without the
receivable that they secure.  The transfer of a loan that is
secured by a mortgage in the meaning of (i) above may be
executed informally.  A sale of a loan secured by a maximum
amount mortgage, (ii) above, must be effected by a written,
notarised purchase contract, which has to be accepted by the
debtor, in order to be registered in the land register (5 Ob
189/03k).
Section 33 of the Banking Act provides for certain special
regulations with regard to consumer loans which are in line
with the EU Directive 87/102/EEA.  In particular, consumer
loans have to be entered into in writing (violation of this
obligation does not affect the validity of the contract but is
an administrative offence).
Additional requirements relating to the sale of debt
securities under Austrian law depend upon the type of
securities involved.  The transfer of bearer securities
requires an agreement between the seller and the purchaser
to transfer ownership and the delivery of the securities to the
purchaser.  Registered securities are transferred by way of
assignment of the rights that they evidence.  Instruments
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made out to order are transferred by way of agreement
between the seller and the purchaser to transfer ownership,
endorsement and delivery of the instrument to the purchaser. 

3.4 Must the seller or the purchaser notify debtors of
the sale of receivables and/or obtain the consent of
debtors to the sale in order for the sale to be
effective against the debtors, that is (i) to allow the
purchaser to enforce the debts directly against the
debtors; (ii) to prevent the debtor and the seller
from amending the receivable contract without the
purchaser's consent; (iii) to prevent the debtor from
setting off receivables against any obligations of the
seller to the debtor; or (iv) to require the debtors to
pay the purchaser rather than the seller?

The assignment of receivables based on a purchase
agreement requires no act of publicity ("Publizitätsakt"), e.g.
the debtor's notification or annotation in the accounting
ledgers, in order to be effective.  However, prior to
notification of the assignment, the assignee debtor is
discharged of his liability if he performs to the assignor and
may use any defences he enjoyed with respect to the seller.
Before being notified, the debtor may set off receivables
against any obligations of the seller to the debtor, and/or,
unanimously with the seller, may amend the receivables
contract (the seller would be liable to damages in this case).
Once notified of the assignment, the debtor must perform to
the assignee in order to be discharged of his liability.

3.5 Must the sale document specifically identify each of
the receivables to be sold?  If so, what specific
information is required (e.g., debtor name, invoice
number, invoice date, payment date, etc.)? Do the
receivables being sold have to share objective
characteristics?

Under Austrian law, the object of the purchase has to be
"definable".  Thus, it is sufficient e.g. to sell/assign all
receivables of a financial year or of one customer.  It is also
possible to assign all existing and future receivables (general
assignment).  If not all, but only a specific receivable is to be
sold, it is advantageous if it is defined by e.g. the debtor's
name, or invoice number.    

4 True Sale

4.1 In general, what is necessary for a sale of
receivables to be a true sale?  Among other things,
to what extent may the seller retain credit risk,
interest rate risk, or control of collections on
receivables?

In general, under civil law a transaction is regarded as "true
sale" if it qualifies as a sale and purchase rather than a loan
with an assignment of the receivables for security.  Usual
types of receivable purchase agreements (RPAs) constitute
true sales.  Both recourse as well non-recourse factoring
agreements usually qualify as true sales based on legal
learned literature as well as cases already decided by the
Austrian Supreme Court.  This qualification is not impaired
if the underlying agreement provides for advances to be
payable by the purchaser upon effectiveness of the
assignment; collection of the receivable may be a condition

precedent for the full purchase price to be due, the
purchaser's obligation to initiate court proceedings to collect
outstanding amounts may be excluded and the originator's
liability for the cost of the enforcement of receivables may
be provided for; and the purchaser may retain the right to
partially rescind the agreement with a view to preventing the
acquisition of defaulted receivables ("Forderungszensur").
Based on the provisions of the Austrian Civil Code (non-
mandatory), the originator generally remains liable for the
correctness and collectibility of the receivable.  The
purchaser may take recourse even without initiating court
proceedings against the debtors.  The purchaser may also
assume liability for the risk of insolvency of the debtor,
excluding however cases of force majeure or cases in which
the debtor was already insolvent before the performance of
the originator's obligation.  Usually extensive information
rights to the benefit of the purchaser are provided for.

4.2 Can there be a true sale of receivables that do not
yet exist (as in a "future flow" securitisation), so that
a single sale on a certain date results in the
purchaser automatically being the owner of the
"sold" receivables immediately when they come into
existence?

According to Austrian law, it is possible to sell and assign
receivables arising in the future if they are sufficiently
identified.  At the time when such receivables come into
existence, the purchaser obtains ownership (provided that
the assignment is still valid).
In a single general assignment agreement (“Globalzession”)
the contracting parties agree to the sale and purchase of all
current and future receivables arising out of the originator's
specified or even all current or future customer relationships.
This type of agreement entails the purchaser's immediate
acquisition of the receivables at the moment they come into
existence.  There is no need for any further action to be taken
to perfect the purchaser's title in the receivable.

5 Security Interests

5.1 What is necessary for the purchaser to grant a
security interest in accounts receivable under the
laws of your country and for the security interest to
be perfected?

In terms of contract, an assignment agreement needs to be
concluded.  To perfect secured interests it is necessary to
comply with the rules of publicity.  These require the
assignment to be annotated in the accounting ledgers in
order to be recognised.  According to the current view of the
courts, such annotation must appear (1) in the respective
customer account (“Kundenkonto”); as well as (2) on the list
of open invoices (“Offene-Posten-Liste”).  For future
receivables the remark may be of a general nature but must
be individualised after the origination of the receivable.  The
annotation should be entered into the books of the assignor,
even if the receivables are not reflected in the seller's book
any more.  Therefore, it is advisable to request such
annotation in order to cover the risk of a re-characterisation
of the transaction by the courts.  It is advisable for the
purchaser to retain information and inspection rights in order
to be able to check whether the remarks have been entered
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correctly.
If it is envisaged to delete the receivables from the seller's
accounts, under Austrian GAAP the sale must be structured
as a non-recourse factoring; however, under US GAAP the
seller must surrender control over the receivables in
accordance with the requirements of FASB Statement No
140. 

5.2 What additional or different requirements apply to
security interests in or connected to promissory
notes, mortgage loans, consumer loans or
marketable debt securities?

Only those requirements mentioned above are applicable
(see question 3.3).

5.3 If the purchaser grants a security interest in the
receivables under the laws of the purchaser's
country or a third country, and that security interest
is valid and perfected under the laws of that other
country, will it be treated as valid and perfected in
your country?

As both a formal pledge and a security assignment constitute
a transaction in rem, Austrian law applies to the perfection of
such a security (see question 1.3. above).  The requirements
of Austrian law cannot be avoided by perfecting a pledge
under the laws of another country.

6 Insolvency Laws

6.1 If after the sale of receivables the seller becomes
subject to an insolvency proceeding, will your
country's insolvency laws prohibit the purchaser
from collecting, transferring or otherwise exercising
ownership rights over the receivables ("automatic
stay")?  Does the answer to this question (or the
questions below) depend on whether the sale is a
true sale?

Austrian insolvency law distinguishes basically two kinds of
insolvency proceedings: the bankruptcy proceeding
("Konkursverfahren") generally leads to the winding-up of
the bankrupt's estate; and the settlement proceeding
("Ausgleichsverfahren") primarily aims at the debtor's debt
relief while preserving his business.  The following
exposition applies to both sorts of insolvency proceedings
save as expressly stated otherwise.
For the protection of the creditors, certain transactions
entered into by the debtor during specified periods of time
("dangerous period") preceding the bankruptcy proceeding
of the debtor can be declared null and void by court upon
contestation by the receiver (“Anfechtung”).  
This is the case with respect to disadvantageous transactions
(“nachteiliges Rechtsgeschäft”; sec 31 para 1 no 2 2nd case
of the Bankruptcy Code - Konkursordnung; "KO") entered
into 6 months preceding the insolvency proceeding but after
establishment of insolvency (or the filing for bankruptcy
proceedings), when transactions were entered into with the
intention of depriving the creditors of assets to which they
would otherwise have been entitled for the settlement of
their claims (“Benachteiligungsabsicht”; sec 28 nos 1 - 3
KO; the "dangerous period" varies between 2 and 10 years

proceeding the opening of bankruptcy proceedings,
depending on the person of the creditor) or to grant an unfair
advantage to certain creditors (“Begünstigung”; sec 30 KO).
Such act is voidable if the creditor could not have claimed
for this specific act (“inkongruente Deckung”) or if the
creditor knew or should have known about the intention of
the debtor to give preference to the creditor or other
creditors.  The relevant period of time preceding the
bankruptcy proceedings in the case of sec 30 KO is one year,
but the contested act has to have been taken after
establishment of insolvency (or the filing for bankruptcy
proceedings; or 60 days prior to these dates).  
Another reason based on which a receiver can contest a
contract or any legal act (transaction) set by the insolvent
party 6 months preceding the insolvency proceedings but
after establishment of insolvency (or the filing for
bankruptcy proceedings) is if the other contractual party (a
creditor) knew or "should have known" about the insolvency
(sec 31 para 1 no 2 1st case KO).  
Finally, elements granting the receiver a right to void
transactions are the squandering of assets (sec 28 no 4 KO;
“Verschleuderung”) if the other party did know about the
intention to defeat other creditors; transactions without
remuneration; and similar transactions (sec 29 KO). 
The right of the receiver to contest certain transactions
(including payment) of the debtor does not apply (except for
reasons of disadvantageousness) to concurrent transactions,
in the sense that the debtor performs against performance
(cash upon delivery; “Zug-um-Zug-Geschäft”); in such
cases the other party never becomes a "creditor".
In the following, only practical cases of contestation with
regard to securitisation transactions are described in more
detail.

(a) Disadvantageousness (sec 31 para 1 no 2 2nd 
case KO)

Pursuant to Austrian insolvency law, a receiver may allege a
claim to set aside transactions (“Rechtsgeschäfte”) with
third parties entered into (1) during a period of maximum six
months prior to the formal decision of the insolvency court
to open insolvency proceedings ("dangerous period";
however, such period starts at the earliest with the respective
debtor being actually illiquid or over-indebted so that such
period may be shorter than six months if the period between
actual illiquidity or over-indebtedness and the opening of
insolvency proceedings is shorter than six months); (2)
which are disadvantageous for the other creditors; and (3)
provided such third party knew or should have known that
the debtor has been illiquid (“zahlungsunfähig”) or over-
indebted (“überschuldet”) or has filed for the initiation of
insolvency proceedings at the time when the respective
agreement was entered into. 
According to the published cases decided by the Austrian
Supreme Court (“Oberster Gerichtshof”), factoring
agreements are deemed disadvantageous for the other
creditors as a general rule.  Due to the Master Receivables
Purchase Agreement being comparable to a factoring
agreement, it will most probably also be held to be
disadvantageous.  Based on the published cases decided by
the Austrian Supreme Court, generally a claim to set aside
may only be raised in respect of "Verpflichtungsgeschäfte"
(agreements whereby parties assume certain obligations and
undertake to perform these) but not in respect of
"Erfüllungsgeschäfte" (acts whereby an already existing
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obligation is fulfilled; e.g. effecting payments or the
assignment of receivables) (e.g.: OGH 20 May 1999, 2 Ob
114/99z).  On this basis, it is only the Master Receivables
Purchase Agreement which qualifies as "Verpflichtungs-
geschäft" (and not the single assignments of receivables if
under a global assignment agreement; note that assignment
agreements under a framework agreement are each
considered "Verpflichtungsgeschäfte") and which may be
subject to a claim to be set aside by a receiver if (1) any of
the sellers is insolvent when the Master Receivables
Purchase Agreement is entered into; (2) formal insolvency
proceedings are opened within a six-month period following
execution of the Master Receivables Purchase Agreement;
and (3) the Master Purchaser knew or should have known
that the respective seller was illiquid or over-indebted when
entering into the Master Receivables Purchase Agreement. 
However, in one single decision (OGH 9 July 1998, 2 Ob
2147/96s) the Austrian Supreme Court held that payments
for receivables which have previously been sold under a
global assignment agreement constitute "Rechtsgeschäfte",
which are subject to a claim to be set aside.  The view of the
Austrian Supreme Court as set out above would have the
practical effect that the assignment of purchased receivables
in respect of which payment is effected (1) following the
respective seller having actually become insolvent (illiquid
or over-indebted); (2) when the purchaser knows or should
know about the insolvency at that time; and (3) in the
"dangerous period" are - if the purchase agreement (and its
performance) is considered a disadvantageous transaction -
exposed to a claim to be set aside, leading to the obligation
of the purchaser to pay (back) to the receiver all (contested)
funds received.

(b) Knowledge / should have known about the 
insolvency (sec 31 para 1 no 2 1st case KO)

To the extent that the purchaser of receivables becomes a
creditor (i.e. cases other than concurrent transactions; the
purchaser of receivables will only become a creditor of the
seller if and to the extent that the purchase price is higher
than the actual and real value of the purchased receivable,
e.g. to the extent the collected amount with respect to the
respective receivable is lower than the respective deferred
purchase price) of the seller, it will be an unsecured creditor
in the bankruptcy of the seller.  Any performance (including
all sorts of legal acts - "Rechtshandlungen") or providing of
security by the seller in respect of any respective claim of the
purchaser may be subject to a claim by a receiver to set it
aside, provided that such performance is made (1) following
the seller having actually become insolvent; (2) in the
"dangerous period" of up to six months (as described above);
and (3) when the purchaser knew or should have known that
the seller was illiquid or over-indebted at the time of
performance. 
Given the legal elements described above and to the extent
that the purchaser becomes an unsecured creditor of the
seller, a contestation by the receiver of any action
(performance or granting security) by the seller (being the
debtor) satisfying the purchaser would lead to the obligation
of the purchaser to pay to the receiver all funds received and
reimburse all (economic) advantages granted by the
contested action (which aimed at either satisfying or
granting security to the unsecured creditor, i.e. the
purchaser).
As already mentioned, the right of the receiver to contest

certain transactions (including payment) of the debtor does
not apply to concurrent transactions in the sense that the
debtor performs against performance (“Zug-um-Zug-
Geschäfte”); in such cases the other party never becomes a
"creditor".  In its decision 6 Ob 17/02 x of 12 December
2002, however, the OGH held that a concurrent transaction
requires a close timely context of performances.  On this
basis, it held that payments under a factoring arrangement
are non-concurrent (whilst it confirmed the overall factoring
arrangement as concurrent) and thus avoidable where, due to
warranty claims, the purchaser has only received collections
from assigned receivables but not made any advances to the
seller over a period of several months. 

(c) Preference (sec 30 KO)
To the extent that the purchaser of receivables becomes a
creditor of the seller (see above), the granting of security or
performance (by any kind of act whatsoever) by the seller
may also be subject to a claim by a receiver to set it aside (1)
if such obligation is performed or security is granted to the
creditor by the seller in the "dangerous period" of one year
prior to the opening of insolvency proceedings but after
becoming insolvent (illiquid or over-indebted), or after the
filing for the initiation of insolvency proceedings, or 60 days
prior to these events; and (2a) if the seller by this action
(performance or granting of security) intended to treat the
purchaser in a preferential manner; and (3a) the purchaser
knew or should have known about such intention; or (2b) if
the performance can be considered an "inkongruente
Deckung".
Given the legal elements described above and to the extent
the purchaser becomes an unsecured creditor of the seller, a
contestation by the receiver of any action (performance or
granting security) by the seller (being the debtor) satisfying
the purchaser would lead to the duty of the purchaser to pay
to the receiver all funds received and reimburse all
(economic) advantages granted by the contested action
(which aimed at either satisfying or granting security to the
unsecured creditor, i.e. the purchaser).

(d) Contestation in Settlement Proceedings
In settlement proceedings, on the other hand, the receiver's
right to contest legal transactions is very limited: they may
only be contested on the basis of intentional discrimination
of creditors ("Benachteiligungsabsicht") or squandering of
assets ("Vermögensverschleuderung"), as well as in the case
of certain transactions without consideration.

6.2 If there is no automatic stay, could the insolvency
official prohibit exercise of rights by the purchaser
by means of injunction, stay order or other action?

Generally speaking there is no automatic stay, but the
receiver of the bankrupt's estate may contest certain
transactions (see question 6.1 above).  With respect to
receivables already acquired by the purchaser, however,
there is no possibility for the receiver of the bankrupt's estate
to terminate the purchase if the receivables have already full
intrinsic value ("volle Werthaltigkeit") and the purchaser has
already acquired them, or paid the full purchase price for.
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6.3 Under what facts or circumstances, if any, could the
insolvency official consolidate the assets and
liabilities of the purchaser with those of the seller or
its affiliates in the insolvency proceeding?

See question 6.1 above. 

6.4 Under what facts or circumstances could the
insolvency official rescind or reverse transactions
that took place during a "suspect" or "preference"
period before the commencement of the insolvency
proceeding?

See question 6.1 above. 

6.5 What is the effect of the initiation of insolvency
proceedings on any future sales of receivables or on
receivables that have been assigned but have not
yet come into existence?

Since RPAs are contracts which are deemed to be not fully
performed with respect to both parties' obligations after the
opening of the bankruptcy proceedings ("Konkurs-
eröffnung"), the receiver of the bankrupt's estate has a right
to terminate the contract or to demand full performance
according to sec 21 of the Bankruptcy Code.  The receiver's
right of termination also applies if the purchaser has already
acquired the receivable but the receivable does not yet have
full intrinsic value (which may be the case if the seller has
not yet fully performed his obligations under the customer
relationship, e.g. because of a case of warranty, if
applicable).

7 Special Purpose Entities

7.1 Does your country have laws specifically providing
for establishment of special purpose entities for
securitisation?  If so, then does the law provide as
to (a) requirements for establishment of such an
entity; (b) legal attributes and benefits of the entity;
and (c) any specific requirements as to the status of
directors or shareholders?

In Austria there is no such specific law.  It should be noted,
however, that recent legislation clarified that special
securitisation companies ("Verbriefungsspezialgesell-
schaften") do not pursue banking activities (see question 8.3
below).

7.2 If an agreement with a special purpose entity
provides that the other parties will not take legal
action against it or that they will not commence an
insolvency proceeding against it, is that provision
valid and enforceable?

The predominant view is that such a provision is valid and
enforceable under Austrian law, except to the extent that the
relevant underlying claim is based upon the SPE's wilful
misconduct or gross negligence. 
Further, it has to be noted that the SPE's management is
obliged by law to file for insolvency proceedings in the case
of over-indebtedness and/or illiquidity.  Failure to fulfil this
obligation may lead to damage claims from the SPE against
its management (see question 7.4 below).

7.3 To what extent will a limitation on the liabilities of
the special purpose entity (limited, for example, to
available funds) be valid and enforceable?

For practical reasons, SPEs are usually incorporated in the
form of a corporation.  The limited liability of such an entity
is generally considered valid and enforceable.  However, the
Austrian Supreme Court recently rendered the first "piercing
of the corporate veil" decision, due, inter alia, to the
following reasons: (i) gross undercapitalisation; (ii) the
company was in practice managed only by its shareholders;
and (iii) usage of the limited liability provided by statute
contra bona mores.  Although this decision was based on
very exceptional facts (three townships ran a tourism
advertising agency, which was funded with the minimum
capital of EUR 35.000 and a relatively high bank loan but it
was clearly foreseeable that the company would never be
able to achieve an adequate income) and is heavily disputed
in legal literature, it is advisable to reflect the business to be
conducted in the SPE's capitalisation.

7.4 If the organisational documents or agreements of a
special purpose entity provide that the directors or
managers will not commence an insolvency
proceeding involving the entity unless required
under applicable law, is that provision valid and
enforceable?

As SPEs are usually corporations, each director is obliged to
file for the opening of insolvency proceedings when the
preconditions stated by law - such as inability to make
further payments and over-indebtedness - are given;
otherwise the directors would be liable themselves for
(possible) damages.  Such damage claims may be filed by
the SPE itself and/or the SPE's creditors. 

8 Regulatory Issues

8.1 Does your country have laws restricting the use or
dissemination of data about or provided by debtors?
If so, do these laws apply only to consumer debtors
or also to enterprises?

Austria implemented the EU Data Protection Directive
95/36/EC with the Data Protection Act 2000 ("DPA").  The
DPA governs the legitimacy of the use of personal data of
data subjects, these being individuals, enterprises,
government entities or other entities.  The DPA only allows
for the transfer of data inter alia if the affected individual
has consented.  Otherwise such a transfer is only admissible
if the transferor's interests outweigh the data subject's non-
disclosure interests.  The latter is regularly the case with
securitisation.
Further, although SPEs are not deemed to be banks, the
provisions relating to Austrian banking secrecy apply to
such SPEs to the same extent as in relation to credit
institutions if it purchases bank loans.  This implicitly means
that Austrian banking secrecy provisions principally do not
prohibit the assignment of receivables of credit institutions.
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8.2 If the debtors are consumers, will the purchaser
(including a bank acting as purchaser) be required
to comply with any consumer protection law of your
country?  Briefly, what is required?

Pursuant to the Austrian Consumer Protection Act, only the
seller is responsible for compliance with consumer
protection rules.  Non-compliance may affect the validity of
the receivable contract or the debtor may have a right to
rescind from the contract.  Thus, it is advisable for the
purchaser to check whether the seller has been in compliance
with these laws.  In addition, it is customary for the seller to
give the purchaser respective representations and warranties.
Consumer protection laws become particularly relevant in
respect of contracts that are based on the seller's general
conditions of business.

8.3 Assuming that the purchaser does no other business
in your country, will its purchase and ownership or
its collection and enforcement of receivables result
in it being required to qualify to do business or to
obtain any license or it being subject to regulation
as a financial institution in your country?

The purchase of receivables and the assumption of the risk
of realising such receivables on a commercial basis (i.e.
factoring) is a banking activity ("Bankgeschäft") pursuant to
the Austrian Banking Act.  As such, factoring is subject to
the banking and passport requirements set forth in Austrian
banking law.  Recent legislation clarified that special
securitisation companies ("Verbriefungsspezialgesell-
schaften") - which are companies with the exclusive purpose
of, inter alia, issuing bonds, taking out loans, entering into
security agreements in order to purchase receivables from
another company's business operations - do not pursue
banking activities.  Therefore, no qualification or licence has
to be obtained. 
However, Austrian banking secrecy and data protection law
have to be considered (see question 8.1 above). 

8.4 Does your country have laws restricting the
exchange of your country's currency for other
currencies or the making of payments in your
country's currency to persons outside the country?

Under Austrian law there are no such rules, save for (i) UN
and/or EU restrictions of transactions with certain countries
and/or persons; and (ii) notification requirements to the
Austrian National Bank (OeNB) for statistical purposes.
However, the Austrian National Bank is entitled to restrict
the exchange of currencies and/or making of payment in
certain currencies in special situations with a decree or
decisions (sec 4 DevisenG).

9 Taxation

9.1 Will any part of payments on receivables by the
debtors to the seller or the purchaser be subject to
withholding taxes in your country?  Does the answer
depend on the nature of the receivables, whether
they bear interest, their term to maturity, or where
the seller or the purchaser is located?

Payments on receivables (including interest payments) are

generally not subject to withholding taxes in Austria.
Depending on the nature of the receivables, there are certain
exemptions to this general rule.

9.2 Does your country require that a specific accounting
policy is adopted for tax purposes by the seller or
purchaser in the context of a securitisation?

Austria has not adopted a specific accounting policy in the
context of securitisation.

9.3 Does your country impose stamp duty or other
documentary taxes on sales of receivables?

Austria imposes stamp duty tax on certain agreements
executed in writing.  Generally, the assignment of
receivables is subject to 0.8% (1.5% in relation to up-front
consideration clauses in favour of the assignor in factoring
agreements) stamp duty calculated on the basis of the agreed
consideration.  However, Austrian legislators have recently
amended applicable tax law provisions so as to exempt the
assignment of receivables to securitisation companies
("Verbriefungsspezialgesellschaften"), as discussed in
question 8.3.  In the event that companies do not qualify as
securitisation companies or that assignment transactions do
not benefit from the above exemption for other reasons,
parties may nevertheless avoid the imposition of stamp duty
by properly drafting the assignment documents and/or -
especially in case of international transactions - by keeping
the documents outside of Austria.

9.4 Does your country impose value added tax, sales
tax or other similar taxes on sales of goods or
services, on sales of receivables or on fees for
collection agent services?

Austria generally imposes value added tax (VAT) at a rate of
20% on sales of goods and services.  However, pursuant to
sec 6 para 8 lit c Value Added Tax Act (UStG), turnover with
cash receivables and the placement of this turnover are
exempted from VAT.  It may also be that the assignment is
exempt from VAT as it qualifies as a lending transaction
under tax law.  This exemption basically does not apply for
the collection of receivables.  However, when the seller
continues to collect the receivables after the sale, as is
typically the case in securitisation transactions, this may not
be not treated as a separate service to the purchaser, and thus
no VAT is levied on these services. 

9.5 If the seller is required to pay value added tax,
stamp duty or other taxes upon the sale of
receivables (or on the sale of goods or services that
give rise to the receivables) and the seller does not
pay, then will the taxing authority be able to make
claims against the purchaser or on the receivables
or collections for the unpaid tax?

All parties to a transaction are liable for Austrian stamp duty,
if applicable (see question 9.3 above).  In contrast, only the
seller (generally: the enterpriser who performs the service,
delivers the goods, or who issued the invoice) may be liable
for VAT, if applicable. 
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9.6 Assuming that the purchaser conducts no other
business in your country, would the purchaser's
purchase of the receivables, its appointment of the
seller as its servicer and collection agent, or its
enforcement of the receivables against the debtors,
make it liable to tax in your country?

In general, the purchase of receivables would not make a
purchaser that conducts no other business in Austria liable to
tax in Austria (save stamp duty, if applicable). A
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