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Approach
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In September 2017, the Austrian Supreme Court, sit-
ting as Appellate Cartel Court (Kartellobergericht),
handeddownadecision concerning sales restrictions
entered into by the partners of a production joint
venture (JV).1 In organising the distribution of the
jointly produced products, the parties had opted to
exclusively allocate markets among themselves. The
highest Austrian competition court found that such
an exclusive distribution agreement was akin to a
naked restraint and constituted a restriction of com-
petitionbyobject.Arguably, this reasoningplaces too
much weight on the type of agreement (market allo-
cation) anddoesnot sufficiently consider its econom-
ic context, notably the contribution to the creation
of the joint venture.

I. Background

In 1989, Semperit, an Austrian producer or rubber
products, formed a joint venture with Thai conglom-
erate Sri Trang Group, a processor of natural rubber.
The joint venture, SiamSempermedCorporation Ltd
(SSC), was to produce high quality medical examina-
tion gloves made from a mixture of natural rubber
and latex. The two groups each held 50% of shares
in the joint venture with corresponding voting rights
and special rights to appoint SSC's upper manage-
ment. The rationale of the creation of SSC was to
combine Semperit's know-how regarding the pro-
duction of natural rubber-latex gloves and Sri Trang
Group's access to and processing know-how of nat-
ural rubber.

The JV agreement stipulated that SSC's products
(examination gloves) were to be exclusively distrib-
uted by the JV partners. Semperit was granted exclu-
sive distribution rights for Europe and the Middle
East for the share of SSC's production attributable to

Semperit. The remaining production capacity was to
be distributed by SSC outside the exclusive area at-
tributed to Semperit according to the instructions of
Sri Trang Group.

Starting in 2015, Sri Trang Group commenced to
market its share of the joint venture's output also in
Europe. In response, Semperit initiated arbitration
proceedingswith the aim toprohibit the sale of SSC's
examination gloves by Sri Trang Group in the areas
exclusively attributed to Semperit. Sri Trang Group
considered that the exclusive allocation of distribu-
tion rights infringed Article 101 Treaty on the Func-
tioning of the European Union (TFEU)2 and Section
1 Austrian Cartel Act (ACA)3 and was therefore void.
Against this backdrop Sri Trang applied for and was
granted leniency status by theAustrian Federal Com-
petition Authority (FCA). Following Sri Trang
Group's arguments, the FCA initiated proceedings
before the Cartel Court (Kartellgericht) aimed at the
prohibition of the exclusive allocation of markets in
the framework of SSC amongst the JV partners.

The Cartel Court held that the exclusive allocation
of the EUandMiddle Eastmarkets to Semperit (i) did
not constitute an ancillary restraint objectively nec-
essary for the foundation of SSC, and (ii) amounted
to a restriction of competition by object, which was
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ments of Article 101 TFEU. Whilst the Austrian
Supreme Court's judgment correctly identifies the
criteria establishedby theECJ to distinguishbetween
the two categories of infringements, its application
of the criteria to the facts of the case is very short,
and the result is arguably not in line with the princi-
ples as set out in recent ECJ case law:

The Supreme Court's qualification of Semperit's
exclusive right to distribute JV products in the EEA
as a by object infringement appears to rest on the
finding that the aim of the agreement was to fore-
close intra brand competition by Sri Trang Group.
This reasoning appears to equate a restriction of the
parties' freedom of action (here: Sri Trang Group's
freedom to market JV products in the area allocated
to Semperit) with a restriction of competition. The
case law however indicates that a restriction in the
freedom of action does not necessarily constitute a
restriction of competition, as was made explicit by
the ECJ in Wouters.12 Whilst the judgment acknowl-
edges that the legal qualification of a practice as ‘by
object’ or ‘by effect’ has to take account of the legal
and economic context, the actual discussion of that
context is very brief. Essentially, the Supreme Court
distinguishes the case at hand from Groupement des
Cartes Bancaires andMaxima Latvija by pointing out
that these cases concerned complex multisided mar-
kets. Beyond this reference to recent judgments in
which the conduct at issue was deemed not to con-
stitute a ‘by object’ infringement, the Supreme Court
does not explain why the exclusive allocation of dis-
tribution of the JV output in the EEA to Semperit ‘re-
veals in itself a sufficient degree of harm to compe-
tition’13 to come under the ‘by object’ umbrella.

Indeed, if one subscribes to the interpretation that
the ‘by object’ label is reserved to practices which are
not plausibly pro-competitive14 or which may be pre-
sumed tohaveanetnegative impactoncompetition15

in the economic and legal context of which they are
part, the Supreme Court's reasoning appears ques-
tionable. The need to ensure indirect network effects
on platform markets is but one example of credible
pro-competitive reasons which may underlie a prac-
tice. In the case at hand, the territorial allocation con-
cerned the output of a production joint venture. Pro-
duction joint ventures may give rise to various effi-
ciencies, including marginal costs efficiencies due to
economies of scale, elimination of overhead costs,
and improved product quality.16 Under the Block Ex-
emptionRegulation forSpecialisationAgreements,17

such joint ventures even benefit from an exemption
from the prohibition of Article 101(1) TFEU, provid-
ed that certain conditions are met. These conditions
include, in particular, a market share threshold of
20%. In addition, Article 3(3) of the Specialisation
Block ExemptionRegulation requires that the parties
either accept an exclusive purchase or supply oblig-
ation,or jointlydistribute thespecialisationproducts.

At first sight, the solution adopted by Semperit
and Sri Trang Group does not appear to be inherent-
ly more harmful than JV setups which would have
been block exempted. Given their market share of
less than 20%, the partieswould have benefited from
block exemption had they agreed to distribute the JV
products in a joint team, or via a third party distrib-
utor.18 In each case, there would have been no intra
brand competition in the distribution of the JV prod-
ucts. The Specialisation Block ExemptionRegulation
however provides a legal presumption that the po-
tential restriction of competition which stems from
this is outweighed by the efficiencies which special-
isation and joint production agreements give rise to.
By contrast, the Austrian Supreme Court's qualifica-
tion of the exclusive allocation of distribution rights
for JV products as ‘by object’ restrictions effectively
means that an economically similar JV setup –which
however does not meet the formal conditions of the
Specialisation Block Exemption Regulation – is pre-
sumed to be anticompetitive. In the authors' view, it

12 Case C-309/99 Wouters v Algemene Raad van de Nederlandse
Orde van Advocaten [2002] ECLI:EU:C:2002:98, para 97. See
also eg Case C-136/12 Consiglio nazionale dei geologi v Autorità
garante della concorrenza e del mercato [2013]
ECLI:EU:C:2013:489, para 53; Case T-99/04 AC-Treuhand AG v
Commission [2008] ECLI:EU:T:2008:256, para 126.

13 Case C-67/13 P Groupement des cartes bancaires (CB) v Euro-
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14 Pablo Ibáñez Colomo and Alfonso Lamadrid de Pablo, 'On the
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(Bruylant 2017).
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18 cf arts 3(b) and 1(1)(q) Regulation (EU) No 1218/2010.
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is doubtful whether mere differences in the legal
structure of a joint venture really should give to such
significant variations in assessment.

On a more general note, the Austrian Supreme
Court's judgment however alsomay illustrate the dif-
ficulties faced by national courts and competition au-
thorities in applying the ECJ's case law. The ECJ's
styleof reasoning,which typically avoidsbroaderdis-
cussion of the social and economic interests at stake

and contains frequentword-for-word citations of old-
er case law, may well have advantages in terms of le-
gal stability in many cases. In areas where the law is
not a model of clarity, such as with regard to the dis-
tinction between ‘by object’ and ‘by effect’ restric-
tions, some clearer guidance may however help to
contribute to a more accurate and uniform applica-
tion of the EU competition rules by national decision
makers.




